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What is ICWA? 
ICWA stands for the Indian Child Welfare Act. ICWA is a federal piece of legislation that was 
established in 1978 to protect Indian families and communities by requiring states and child 
welfare departments to follow a specified preference when placing Indian children in out-of­ 
home care and notifying tribes when their tribal members and families are involved in such 
services. 

 
 

Why is there a need for ICWA? 
At the time that ICWA was established in 1978, up to 90% of Indian children removed from their 
homes were placed in non-Indian homes. Indian tribes were losing their future generations and 
children were losing their identity and culture. Congress recognized that there is no resource 
more vital to the continued existence and integrity of Indian Tribes than their children. ICWA 
establishes minimum Federal standards for the removal of Indian children from their families 
and the placement of such children in foster or adoptive homes. 

 
 

What is the Purpose of ICWA? 

•ICWA regulates the States regarding the handling of child abuse and neglect, and adoption cases 
involving Native children in state courts, state child protection agencies, and adoption agencies. 

•ICWA sets minimum standards for the handling of these cases. 

•ICWA authorizes Tribal Courts to adjudicate child abuse and neglect, and adoption cases 
involving Tribal members. 

 
 

When Does ICWA Apply? 
The Indian Child Welfare Act applies to the following child custody proceedings:  

Foster care placement 

Termination of parental rights 

Pre-adoptive placement 

Adoptive placement 

 
ICWA does not apply to juvenile offenders who are incarcerated for an offense that would be 
considered a crime if committed by an adult. 

 
What are the placement preferences for foster or adoptive homes? 
When Indian or Alaskan Native children are removed from their horne, ICWA requires the state to 
follow a placement preference order for both foster and adoptive homes. NOTE: The placement 
preferences for foster homes are different than the preferences for adoptive homes. 
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Foster care placement preferences include: 
1.) A member of the child's extended family 
2.) A foster home licensed, approved or specified by the Indian child's tribe (OCS policy 

requires this to be in writing from the tribe) 
3.) An Indian foster home licensed or approved by OCS 
4.) An institution for  children  approved  by  an  Indian  tribe  or  operated  by  an  Indian 

organization which has a program suitable to meet the Indian child's needs 
 

Adoptive placement preferences include: 1.) 
A member of the child's extended family 2.) 
Other members of the Indian child's tribe 3.) 
Other Indian families 

 
Which children are covered by the ICWA? 
For a child to be covered by the Indian Child Welfare Act, the child must be an unmarried 
person under the age of eighteen who is either a member of an Indian tribe or is eligible for 
membership in an Indian tribe and is the biological child of a member of an Indian tribe. 

 
For the purposes of the Indian child Welfare Act, "tribe" is defined as including any recognized 
Indian tribe and the villages listed in the Alaska Native Claims Settlement Act. There are 
currently over 229 federally recognized tribes within the State of Alaska. 

 
What roles does the tribe have in child protection cases? 
If a child is a member of an Indian tribe or eligible for membership, the child's tribe has the right to 
intervene in the case. When the tribe intervenes, it becomes a legal party to the case. That 
includes access to all records and court hearings and being involved with decision making for the 
child. Tribes can intervene in a case at any time up to the point of the adoption hearing.  It is the 
State's responsibility to notify the tribe if the child is either Indian or Alaskan Native and has an 
open OCS case.   The tribe may also be used as a resource to locate relatives for 
potential placements. OCS' internal ICWA reviews encourage involvement by tribes early on in a 
child protection case. 

 
Besides being a legal party to the case, tribes may also have or request jurisdiction in child protection 
cases.  Tribes may have either exclusive jurisdiction or concurrent jurisdiction. 
Exclusive jurisdiction occurs when only one court can hear a case, such as with Chevak and the Native 
Village of Barrow. Concurrent jurisdiction occurs when more than one court can hear a case. 
Additionally, tribes in Alaska can petition the court to transfer legal jurisdiction of a child protection 
case to the tribal court. 
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